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INTRODUCTION

Recent decades have seen a proliferation of inquiry missions, investigations, and other
processes aimed at ensuring the documentation of and accountability for international
human rights violations, war crimes, and other violations of international law. This
trend has resulted from many factors, including the globalization of information, the
emergence of the “responsibility to protect” concept, and the creation of the
International Criminal Court (ICC). The end of the Cold War has also allowed the
United Nations (UN) and humanitarian agencies to spread their reach. These various
inquiry processes are largely ad hoc. Their mandates, timeframes, and practices differ.
Professionals in the field observe a lack of consistency in the processes of establishing
such missions, as well as the absence of standard operating procedures.!

The Program on Humanitarian Policy and Conflict Research at Harvard University
(HPCR) has identified a number of topics for research in relation to this identified gap.?
One of these areas concerns the protection of victims, witnesses and staff cooperating
with inquiries and investigations. The paradox underlying the issue of protection is
that, while statements from witnesses and victims account for the predominant
evidence when investigating human rights violations, the very fact that victims and
witnesses decide to come forward and contribute to the establishment of the truth — in
view of facilitating justice for, and preventing, human rights violations — can put these
individuals at risk. Courts and other investigative bodies cannot afford to increase the
exposure to danger of the individuals who have already suffered human rights
violations — or the witnesses of these incidents — when the objective is to stop these
violations and/or provide redress. “Victims of oppression want protection more than
anything else,” underlines a practitioner.

This challenge is multiplied in the context of MRF missions, which often take place in
locations where the perpetrators of violations either formally remain in power or have a
proven nuisance capacity, and where, in the absence of cooperation from the
authorities, statements from witnesses and victims provide for the core body of

! Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions,” 5 Washington
University Journal of Law & Policy No. 35, 40 (2001).

2 These topics include mandate interpretation; the selection and application of legal lenses;
protection of witnesses, victims, and staff; standards of proof; public communication and report
drafting; and recommendations and follow-up measures.

3 Robert Elias, quoted in Sluiter, Goran, “The ICTR and the Protection of Witnesses,” 3 Journal of
International Criminal Justice No. 4, 962 (2005).



evidence. In these often-volatile contexts, security risks also arise for staff members of

MRF missions participating in on-the-ground operations.

This paper examines how past MRF missions have grappled with these risks. The paper

is based on a study of fifteen missions:

D)

2)

3)
4)

5)

6)

7)

8)

9)

International Commission of Inquiry on Libya (hereafter the Libya
Commission)Bahrain Independent Commission of Inquiry (hereafter the Bahrain
Commission)The Secretary-General's Panel of Inquiry on the 31 May 2010 Flotilla
Incident (hereafter the Flotilla Panel)

Independent, International Commission of Inquiry on d'Ivoire (hereafter the Cote
d’Ivoire Commission)

Kyrgyzstan Inquiry Commission (hereafter the Kyrgyzstan Commission)

The Secretary-General's Panel of Experts on Accountability in Sri Lanka
(hereafter the Sri Lanka Panel)

International Fact-finding Mission to Investigate Violations of International Law,
Including International Humanitarian and Human Rights Law, Resulting from
the Israeli Attacks on the Flotilla of Ships Carrying Humanitarian Assistance
(hereafter the Flotilla Fact-finding Mission)

Mapping Exercise of Serious Violations Committed Between 1993 and 2003 in the
Democratic Republic of the Congo (hereafter the DRC Mapping Exercise)
International Commission of Inquiry for Guinea (hereafter the Guinea
Commission)Independent International Fact-Finding Mission on the Conflict in
Georgia (hereafter the Georgia Fact-finding Mission)

United Nations Fact Finding Mission on the Gaza Conflict (hereafter the Gaza
Fact-finding Mission)

High-Level Fact-Finding Mission to Beit Hanoun Established Under Resolution
S- 3/1 (hereafter the Beit Hanoun Fact-finding Mission)

10) Commission of Inquiry on Lebanon (hereafter the Lebanon Commission)

11) Report of the United Nations Independent Special Commission of Inquiry for

Timor-Leste (hereafter the East Timor Commission)

12) International Commission of Inquiry for Darfur (hereafter the Darfur

Commission)*

A desk review of the mandates and reports for these fifteen missions was undertaken,

and based on certain issue areas identified, interviews were conducted with several

practitioners associated with these missions. Among several aspects of interest

* See the Annex of this paper for more information about each of these missions.
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include staff with expertise in trauma, including trauma related to crimes of
sexual violence.®

Article 54.1(b) further provides that the Prosecutor shall:

Take appropriate measures to ensure the effective investigation and prosecution
of crimes within the jurisdiction of the Court, and in doing so, respect the
interests and personal circumstances of victims and witnesses, including age,
gender as defined in article 7, paragraph 3, and health, and take into account the
nature of the crime, in particular where it involves sexual violence, gender
violence or violence against children.?

A similar provision is found under the ICTY statute,?® and also in the statute for the
Special Court for Sierra Leone (SCSL).* In an article comparing the statutes and practice
of international tribunals with regards to the protection of victims of rape, Sylvia
Pieslak suggests that the ICC has more comprehensive and more effective mechanisms
than both the ICTY and the ICTR. She explains:

33 Rome Statute of the International Criminal Court, Article 43.6.

3 Ibid., at Article 54.1(b).

% See generally “Introductory Remarks by Navanethem Pillay at the OHCHR Expert meeting
on witness protection for successful investigation and prosecution of gross human rights
violations and international crimes,” September 29, 2009, available at
http://www.unhchr.ch/huricane/huricane.nsf/0/ESE9ACC8131CFA5AC1257643004ED6F0?0pen
document (accessed January 17, 2014). As the High Commissioner noted in her remarks: “ICTY
Rule 34 set up a Victims and Witnesses Support Unit under the authority of the Registrar to: (i)
recommend the adoption of protective measures for victims and witnesses, (ii) ensure that they
receive relevant support, including physical and psychological rehabilitation, especially
counseling in cases of rape and sexual assault; and (iii) develop short term and long term plans
for their protection in the face of a threat to their life, property or family. The ICTR also created
a Witness and Victims Support Section pursuant to the Tribunal’s Statute and Rules of
Procedure and Evidence, under the authority of the Registrar.”

3¢ Article 16, para. 4 of the statute of the SCSL states, “The Registrar shall set up a Victims and
Witnesses Unit within the Registry. This Unit shall provide, in consultation with the Office of
the Prosecutor, protective measures and security arrangements, counselling and other
appropriate assistance for witnesses, victims who appear before the Court and others who are at
risk on account of testimony given by such witnesses. The Unit personnel shall include experts
in trauma, including trauma related to crimes of sexual violence and violence against children.”
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finding the process difficult.*

As with the ICC, the ICTY, and the ICTR, for the SCSL, these protective responsibilities
derive from the Court’s mandate. The statute for the SCSL includes witness protection
in Article 16, paragraph 4, which states:

The Registrar shall set up a Victims and Witnesses Unit within the Registry. This
Unit shall provide, in consultation with the Office of the Prosecutor, protective
measures and security arrangements, counselling and other appropriate
assistance for witnesses, victims who appear before the Court and others who are
at risk on account of testimony given by such witnesses. The Unit personnel shall
include experts in trauma, including trauma related to crimes of sexual violence
and violence against children.*

Rule 34 of the SCSL’s Rules of Procedure and Evidence elaborates on the activities of the
Victims and Witnesses Unit,*2 and as noted in the aforementioned “Best Practices”
report, some witnesses for the court have been taken into “total protective care,” which
includes housing for the witness and his/her family in a safe house; 24-hour guard from
a close protection officer (case-dependent); provision of a financial subsistence
allowance; medical cover; schooling for any minors or dependents of the witness;
temporary provision of a mobile phone (case-dependent), and post-testimony relocation

either within Sierra Leone, or the West Africa region.*
!

Based on the practices and statutes of various international courts and tribunals this
paper refers to, the following list summarizes the various measures offered as part of
witness protection programs, and which include but are not limited to:

I Security Risk Assessment and Individual Risk Assessment
I 24/7 emergency call and response system

I The protection of the witness’ identity, including by the conduct of in-camera
proceedings

40 IBest-Practice Recommendations for the Protection & Support of Witnesses,” Special Court
for Sierra Leone, 2008, p. 13, available at http://www.sc-
sl.org/LinkClick.aspx?fileticket=0LBKqqzcrMc%3Dé&tabid=176 (accessed January 17, 2014).

# SCSL statute, Article 16, paragraph 4, available at http://www.sc-
sl.org/LinkClick.aspx?fileticket=uCInd1MJeEw%3D& (accessed January 17, 2014).

2 Rule 34 of the SCSL is available here: http://www.sc-

sl.org/LinkClick.aspx?fileticket=1 YNrqhd4L5s%3D&tabid=70 (accessed January 17, 2014).

43 SCSL Best Practices Recommendations, supra note 40, at 6.
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eyewitnesses reported an episode that could be taken to amount to witness
harassment.*

The Gaza Fact-finding Mission also reported that witnesses had received “anonymous
calls and messages on private phone numbers and e-mail addresses” and that “the
contents seemed to imply that the originators of these anonymous calls and messages
regarded those who cooperated with the Mission as potentially associated with armed
groups.”* The report also specifies that some witnesses and victims “have declined to
appear before it or to provide information or, having cooperated with the Mission, have
asked that their names should not be disclosed, for fear of reprisal.”*!

Witnesses’ fears of reprisals after receiving threats also affected the ability of the Guinea
Commission to collect information:

The Commission also noted that the hospital staff was terrified at the thought of
giving it any information and that several people said they had been warned
not to talk. Some people, although realizing that they were taking a risk,
nonetheless agreed to share bits of information discreetly with the
Commission.>?

Quite uniquely, the Georgia Fact-finding Mission reports that there were no problems
regarding protection. Right from the introduction, the report states: “It should be
mentioned here that there were never any attempts by any side to interfere with [the
fact-finding mission’s] independent mandate.”* It is worth noting that, whether by
choice or by obligation based on the mandate, some missions have interviewed very
tew witnesses. The Georgia Fact-finding Mission, for certain issues within the mission’s
mandate, largely based its research on the official correspondence of relevant
governments and reports of human rights organizations.>

4 Ibid., at p. 16.

50 Gaza Fact-finding Mission report, supra note 13, at para. 148.

51 Ibid.

52 “Report of the International Commission of Inquiry mandated to establish the facts and
circumstances of the events of 28 September 2009 in Guinea,” S5/2009/693, 2009, p. 54.

53 “Independent International Fact-Finding Mission on the Conflict in Georgia Report,” Volume
I, September 2009, p. 7.

54 See generally “Independent International Fact-Finding Mission on the Conflict in Georgia
Report,” Volume II, September 2009.

25



rEHSsE ()%, & - 8, /01, U$2-Uik, 24-3'4$, $3'4$"'5$, -6, 2-8'#'3$, -745- _ $&, -, 483,
HGOH _ $''H, -6, " HSH3'$ = $4, 3'54 _ &, " A5OK (L #808, T & _ $, 5-""4$ 148, 488, 95479), '8<8, -6,
UBHO)' 04 ~"", 9" 4, ~#8%H, 61 _ & 6, 9=78$, = $US, _ "#' (94$4, #89"'<8, -, #8$, "HBU3$ " -"", =6, 483,
SR8, 10839 - 2)$+ 483, G2, ~6,48$, 29840" " @- - - '8&"-"" &HOHSEN,
B", CC, B5t-=$, CDEE:, #8$, /")'#0*, Fh-8$57#-"" §7=_ '#$4, 9, )$tish, #-, #8$,
@- - _'8&'-"", - 8'58,4%'"$4 4804 0" * #-W74$, 894,#9<$"" 2)95%, 04, G), HTHO™ " Fi'a—"",
18$,)$45%, 0)8—, 088$HESA £BOK, —")* # = —, —6,48$,E, 2-)"#'50), 4549 " $$4, 894, 2$3" - 78)*,
5)9"  $4,#80# #8%*, = $US, £-HHTHSA, =$6-U$,=5""" (,#4O""86BINSA, B~ _ #8%,578#-4*, 6,488,
KLG, #-, #8$, 2M1>, 183, /") #0U*, Fi-E$57# ="', hS6SU$4, #8863, """ 4'3'479)8, #-, ML,
N-8&2'49), 6-%, - $4'59), $:9 _ ""9#'-""®>, 18$, @- - - '8&'-"", 4$5$'3$4, #8%8$, - $4'59),
US2 -8+, = 8'58,5-""6" _ $4,#80#, = 8" #8$ # = — ASHO'"$$8, = SUS, O A6SHISL, 64 _ 483,
KLG, #-, ?M1,578#-4%, #8$4$, = 98, $3'4$"'5$, -6, =H7'4$8, 94, "™6)9 _ _ O#"-"", " #8$"%,
=—A'$8>, 0P(, G6$SH, 483, 450" "$$ER, 9))$ (04" - "8, =6, - "&MU$H _ $'", """ G), HTHO™", Fip'e—"",
9" 4, 489, 43048, 6, LBUSS, 4BHO" 'S8, 1, Mk, M=5<, MSES™#' =", @$""#4$, 48$, /') 40%*,
Fh-8$574 - #$2)95$4 483,04 _ "*"a40#' - O, G),H7HO™" F'a-"",9" 4, ~%4$¥$4 £89¢ 483,
EJ,2-)'#'50),)$94$%8, 98, = $)), 98,488, """ 4'3'479)8,589%($4, = '8, - ThaSH, %, O#S _ 2484,
_ THASH, -6, 2-)'5$, ~66"5$H8, =$, #410" G6BWHS4, G- _ , Mi*, M-5<, MSES™ 4 =", @$"'#4$, -, G),
H7%9"" Fi'a-""5S,
I'"_9""* 5088+ HBUSO4E, —6,$HO) O~ " 893S 05479))*, _ 96384545, B'$, /01,954t &#04$8, #89%,
Thz -, ='#"$88$8, 8-, (93$, $3'4$"'5$, #-, F8")'2, G)&#-"", ", U$""*0, &76634$4, )$£89),
US2U'89)&VS 1#, = 08, 9)8—, K2 -S4, #BOH, = "#"$EESE, = $4S,<"))$4, """ 5" IS5H " = HB HBEHEE(,
04, #8$, 1" #$H"0#" ~""9), @' _ "'9), 1N'=7""9),6-%, 0 = 9"'49, """ GH7&8PSX 188, "~V (~3$4"" - $"'49),
(9" Z9#' -""8, 0K [ B&Y, GBH'59"™", 0'(8#, 94, O\MO\LL+, 893%, #$2-%i$4, §$3$49), 4758,
Si - $&S1, 188, 1S IO4 -"19), @%' _''9), 1W'=7""9), 6-%, 485, 6-% _ $, ~7(-8)93'9, 898, 9)&-,
55,298%9"",@- - - "&&"-"",%$2-Uit+,&72%9," -#$,IX+,9%,C_X,
S [ $-66%$*,0-=3%#&~""+, TN7 _ 9"",0"(8i#&,195#/1"""4 """ (A L- - $,7$(9),9"4 \#8'59),M")$ . _ 9¢&V,
18% - 9#'5,F92%%, K-> E+, N7 _ 9" 0" (8#8&,!1" &' 7#$,-6,4#8%,1""#$%""9#'-""9),?9%,G&&-5"9%" - "+, 2>, &>,
SXL)7'4$%,&72%9," -#$,at,94,_ WS>,
81,G,u$2-%4,5-Y27=)"¢8%4,=* ,O0\MO\LL,9""4,G6%'59"",0" (8#&,-66$%&,#8"&,b7 -#9#"-"* 6% - ,9"",
'"'4'3'479), - 8-,898, - -%<$4,""",0 - 9" 494, T188%,""&$57%"#*,-6,(3"" -5'4$,67%3"3-%8,9""'4, = "#" 5688,
S5-"t# T 88 -, (- = 6% - H-49* - - _ - =>,L- - $,9%8, - 7%45%$4+,-#8%5%&,893%,894 ,#8%'%,) 38&#-5<,
<")$4,-%,#8%"%h,8-78$&,=7%""$4>, 1 85* %$5%'3$,)$96)$#&, = """ (#8$ - #89#,#8%*, = )),=$, - 94&95%$4>,
1 85%$,9%4$, - 9'"*,-#8%%,6-% - &,-6,#8%$94E,9"'4," "' _ '49#'-""+9"'4 &~, - 9"* $;9 _ 2)$&V,L$3,
TL7%3'3-%&,G"'4,F-&#Y [ $""-5'4$,c7&#'53,"",0 = 9" 494, 18%"%,\ ; 28%"$"'5$&+, F$%&2$5#'3$4,9"'4,N-2$4+V,
G6%'59"",0"(8#8,9"'4,0\MO\LL+,K-3% _ =$%,CDD]+,2>,X+,939"9=)$,94,
8H#i2Md = = = h$AUBLEL-%(d4- - '")-948d27=)"59#"-""&d0 - 9"'49eCDL7%3'3-héeCDaEe CDB5#eCDD]>24¢,
0955%8&%$4,¢9"" 79%*,EX+,CDEJIQ,



experienced difficulties: as a Human Rights Watch report mentions, in several cases, it
was not possible to render justice because witnesses had been threatened and the court
was not able to protect them.*

One important consideration regarding retaliation is that the threat can arise in many
forms. Threats of retaliation can come not only from local political, military, and
economic elites but also from family members and neighbors.®® The threat of retaliation
can persist long after the conflict has ended, a particularly crucial concern for MRF
missions, which, as will be examined later, typically have limited to no capacity to
ensure protective measures for interviewees after the mission has concluded.®® Risks are
also not limited only to acts of violence. As one MRF practitioner states, “It was never
my sense that witnesses were under threat or in physical danger. Probably the biggest
fear was some kind of material reprisal, that a witness would lose their job or status.”¢?

For victims of gender-based and sexual violence, particular risks stem from the stigma
commonly attached to these types of incidents in many contexts. As one MRF
practitioner states: “If there’s a girl who is known to have been raped, she is possibly
going to be disowned by her family, possibly divorced, her sisters might be divorced. In
the worst case, a male family member might kill her.”®® The resulting challenges for
investigators are underlined by Sylvia Pieslak, who asserts:

5% This Human Rights Watch report states: “The Norac trial, named after one of four co-accused
in the case, dealt with the murder of fifty civilians near Gospic in 1991, most of them ethnic
Serbs. The president of the court stated during the trial that witnesses in the trial were receiving
anonymous threats. He remarked that it was ‘very difficult to undertake any measures of
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adequate protection of witnesses from possible threats.”” Additionally, the report also mentions,
“The Lora trial dealt with the torture and killing of Serb civilians in 1992 in the Lora military
prison in Split. Out of fear, a number of key witnesses—Lora survivors who now live in Serbia
or in Bosnia — did not appear in court. Several witnesses stated at the trial that they had been
threatened and, therefore, could not testify freely. All eight accused were acquitted due to lack
of evidence.” See Human Rights Watch, supra note 29.

0 “Testifying to Genocide: Victim and Witness Protection in Rwanda,” REDRESS, November 1,
2012, pp. 23-26, available at http://protectionline.org/files/2012/11/121029ProtectionReport.pdf
(accessed January 17, 2014).

61 Anna Marie L.M. de Brouwer, Supranational Criminal Prosecution of Sexual Violence: The
ICC and the Practice of the ICTY and the ICTR (Oxford: Intersentia, 2005), 232.

62 HPCR interview conducted via telephone on 7-30-13 with Christina Abraham - Chief of Staff,
Bahrain Independent Commission of Inquiry.

6 HPCR interview conducted via telephone on 7-31-13 with Erin Gallagher - Gender Advisor
and Sexual Violence Investigator, Commission on Inquiry on Libya.
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captured by the Siracusa Guidelines,® reflecting that this notion is widespread among
practitioners. One practitioner specifically stresses the importance of interviewing
prisoners and refugees in confidential settings, stating also that MRF practitioners
should endeavor to interview newcomers in refugee camps “before they come under
the sway of local camp leaders.”*® However, practitioners recognize that privacy is not
always possible:

Sometimes it is impossible to do an interview alone. One of the most difficult
things is finding a quiet private place to interview people, especially in a camp.
It’s possible but it takes some planning and work, it may mean kicking people
out of a tent or room, it may mean many interruptions by children, family,
neighbors, when you do have that privacy.”!

Privacy concerns also arise in light of evolving perspectives about various ‘hew
technology” communication platforms that practitioners have integrated into MRF
processes. As one practitioner states: “We used Skype and had been told by our IT
colleagues that it was secure until the Snowden affair. We no longer think it’s secure.”?

8 See Siracusa Guidelines, Guideline 10.6.1, supra note 25, at 46, which states, “The fact-finding
body should take measures to protect the confidentiality and safety of all involved in the
interview, including with respect to selecting the location of the interviews.”

% Robertson, supra note 56, at 26. In this paper, Geoffrey Robertson also states, on p. 27,
“Ideally, prisoners and refugees and all persons who may be subject to pressure from
custodians or others should be interviewed alone. This is a counsel of perfection, because
investigators will often need a translator present and the choice may be problematic, especially
if there is no choice and the translator is officially imposed. Interviewing prisoners alone does
insulate their testimony from influence, although it is important to remember that some victims
— especially of sexual crime — are inhibited by the subject matter and do need support before
they can bring themselves to speak freely. Many traumatised victims of rape or torture simply
will not divulge their excruciating experience to a stranger. In these circumstances, there can be
no hard and fast rules about interviewing witnesses without anyone else present: a friend or
counsellor may be a necessary companion.”

1 HPCR interview conducted via telephone on 7-31-13 with Erin Gallagher - Gender Advisor
and Sexual Violence Investigator, Commission on Inquiry on Libya.

%2 HPCR interview conducted via telephone on 8-8-2013 with Vic Ullom - Legal Advisor,
Commission of Inquiry on Libya.
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However, given the realities of the ad hoc state of MRF practice — in particular, the
challenges of quickly assembling a skilled MRF team — sometimes a learning curve for
certain MRF practitioners during mission implementation is evidently unavoidable.

Another element of the relationship between an MRF mission and interviewees is
informed consent. The norm of MRF practice is that investigators have a responsibility
to ensure that interviewees understand how their statements will be used, and that
interviewees, based on this understanding, provide consent for this use. However, there
are certain complexities that arise during the practical application of informed consent.
First, in some cases, there have actually been unintended ambiguities in the consent
options offered. One practitioner recounts:

We had a simple, straightforward consent menu that proved to be insufficient
when the ICC formally requested the materials. When we covered the consent
options with our interviewees, one specific question we asked was whether they
would permit us to share the information with the ICC. We didn't specify, either
to the interviewee or in our record of the conversation, if that consent included
the ability to give both to the prosecution and the defence. When the defence
later requested the information we didn’t know if we could give it. We had a
sense that the interviewee was hoping it would be used for prosecution, to
achieve 'justice’. We were concerned that we would be misusing their consent.
We have since amended our consent options.?

Second, many times it is not clear whether or not interviewees actually understand the
measures to which they are consenting. Some missions have developed a method for
dealing with such scenarios. A practitioner states of the forms used for informed
consent, “There’s a box where the investigator will write: ‘I do not believe this person
understood what they were consenting to.”” ¥ However, it appears that these
determinations are not always clear-cut. “We have had many discussions about how
much information you have to give the interviewee so that they’re giving real informed
consent,” states one practitioner.”

% HPCR interview conducted via telephone on 8-8-2013 with Vic Ullom - Legal Advisor,
Commission of Inquiry on Libya.

7 HPCR interview conducted via telephone on 8-8-2013 with Sareta Ashraph - Legal Advisor,
Commission of Inquiry on Libya and Gaza Fact-finding Mission.

% HPCR interview conducted via telephone on 8-8-2013 with Vic Ullom - Legal Advisor,
Commission of Inquiry on Libya.
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VWS [the Victims and Witnesses Section] does not ensure systematic follow up of
witnesses, through phone calls, direct contact or other modes, once they have
returned to the region. The attendant risk is that satisfaction levels among
witnesses are likely to be low during the post testimony phase.!??

For MRF missions, despite the experience of the Guinea Commission, follow-up
measures are more commonly perceived by practitioners to be unfeasible, and in many
contexts, entirely non-existent. “Zero” protective measures were able to be undertaken
after the release of the DRC Mapping Exercise report, for example.'” The following
statement articulates a widely held view:

For commissions, protection of people is preventative because there is no real
follow-up. Because commissions cease to exist, there’s no body that necessarily
would follow-up, certainly compared to tribunals. (...) Once interviewees leave
us, it is very rare that we would know what would happen to them.!>*

Regardless, some protective measures have been adopted or suggested by MRF reports
and practitioners that aim to look after the needs of interviewees after interviews
conclude. The rest of this section provides an overview of these avenues.

1" HSUBEET" ()

A widespread normative notion is that practitioners, when possible, should endeavor to
refer interviewees with particular humanitarian or medical needs to organizations that
can offer assistance. As the Lund-London Guidelines states:

122 “The Victims and Witnesses Section of ICTY: Gaps in psychological support and counseling
and post testimony follow up should be addressed to ensure the effectiveness of support
provided to witnesses,” Audit Report, Internal Audit Division, Office of Internal Oversight
Services, December 26, 2008, available at
http://usun.state.gov/documents/organization/139317.pdf (accessed January 17, 2014). This
audit references, on p. 4, a study conducted by Eric Stover that found that witnesses had
experienced a “sense of abandonment.” Eric Stover’s report was published in book form. See
generally Eric Stover, The Witnesses: War Crimes and the Promise of Justice in The Hague”

(Philadelphia: University of Pennsylvania Press, 2005).

122 HPCR interview conducted in person on 6/8/13 with Luc Cote - Executive Director of the East
Timor Commission, the DRC Mapping Exercise, and the Kyrgyzstan Commission.

124 HPCR interview conducted via telephone on 8-8-2013 with Sareta Ashraph - Legal Advisor,
Commission of Inquiry on Libya and Gaza Fact-finding Mission.
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Members of the delegation should be alert to the humanitarian needs of
interviewees and, wherever possible, should ensure that interviewees are
referred to appropriate humanitarian or other organisations, which might be able
to meet those needs.'?

Referrals are especially crucial for victims of sexual violence. The manual, “WHO
ethical and safety recommendations for researching, documenting and monitoring
sexual violence in emergencies,” forcefully emphasizes the importance of referring
victims of sexual violence to the appropriate services:

For these reasons, it is an ethical imperative that when conducting data collection
activities that involve interviewing individuals about sexual violence, at least
basic care and support services to which survivors may be referred are
available.?

The drive to offer referrals evidently arises in part from the collision between, on the
one hand, the !"t$%& nature of MRF missions, and on the other hand, the normative
sense that investigators hold a long-term protective responsibility for the welfare of
witnesses and victims encountered by the mission. MRF missions, in their limited
capacities, cannot themselves assume responsibility for the long-term care of witnesses
and victims — indeed such activities would fall well beyond the typical MRF mandate
— but MRF practitioners can refer these individuals to other organizations that are in a
position to offer assistance.

1 HSHE ) (+,-$..$/012, 34)51%45, /6, $+64%, $1+) (' 7)*"$ (5, $H,
)+4(8'45,

Some practitioners have endeavored to coordinate follow-up measures with other
entities, such as UN agencies, that are also involved in the local context. However,
practitioners sometimes do not actually have much confidence in these measures. As
noted earlier, investigators for the Darfur Commission referred interviewees to UNHCR

125 Lund-London Guidelines, supra note 24, at 6.

126 “WHO ethical and safety recommendations for researching, documenting and monitoring
sexual violence in emergencies,” World Health Organization, 2007, p. 15, available at
http://www.who.int/gender/documents/OMS_Ethics&Safety10Aug07.pdf (accessed January 17,
2014).
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in the event that incidents of harassment occurred, but it was not always clear to these
practitioners that UNHCR would actually be able to provide assistance. In some cases,
practitioners provided their own personal contact details to witnesses so that these
individuals could contact the investigator if problems arose. However, this appeared to
be more of an individual practice undertaken by certain practitioners, rather than a
mission-wide policy.!

!

" SUN& Q1+, - Z1012!" (3%24 B S%%+!

The notion has been articulated that in some cases it might be appropriate for an MRF
mission to seek asylum status for certain interviewees. The Guinea Commission report
references this avenue:

The Commission, whose report is the fruit of an exhaustive search for the truth
with the help of these witnesses, recommends that the African Union, ECOWAS,
the European Union and all those States that are in a position to do so, take steps
to remind the Government of Guinea of its obligations to protect victims and
witnesses and to provide refuge in accordance with the provisions of
international law governing asylum to all victims or witnesses who may be in
danger.!?

In the same vein, a practitioner on a different mission mentioned that this option is one
that MRF practitioners might consider in the future:

In some cases people wanted assurances in terms of asylum status. It arose as a
question but in the end we never formally dealt with it. In principle, I think it’s
conceivable that a panel could write a letter to the authorities stating that this
person has played a role in a particular investigation. I do not believe such an
action is entirely inappropriate.'®

6t 7'8-1/*3""1// . ("L

MRF missions may also use diplomatic communications to address protection concerns
that arise. This option was pursued by the Gaza Fact-finding Mission after the Israeli
security forces detained an individual who had participated in the mission’s public

127 Guinea Commission report, supra note 52, at 59.
128 Confidential HPCR interview conducted via telephone in Summer 2013 with a high-level
MREF practitioner, name of interviewee on file.
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